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[13]     

Opinion: 

 

[14]     

GE Capital Small Business Finance Corporation 
("GE") appeals from the trial court's judgment in 
favor of Louis J. Rasse on Rasse's breach of 
contract and fraudulent misrepresentation claims 
and on GE's counterclaim for misrepresentation. 
Rasse cross-appeals. GE raises five points on 
appeal. GE's first point on appeal is that the trial 
court erred in submitting Rasse's claim for 
breach of contract to the jury, in denying GE's 
motions for directed verdict and for judgment 
notwithstanding the verdict on that claim, and in 
entering judgment in favor of Rasse on that 
claim, because Rasse failed to present evidence 
that GE improperly failed to provide funding for 
the golf course project according to the terms of 
the loan documents. GE's second point on appeal 
is that the trial court erred in admitting Exhibits 
33 and 34 and Rasse's testimony regarding 
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income he allegedly would have made through 
the possible future sale of proposed subdivision 
lots, and in denying GE's motion for directed 
verdict and in submitting to the jury Rasse's 
claim for damages based on that lost 
opportunity. GE's third point on appeal is that 
the trial court erred in entering judgment in 
favor of Rasse on his claim for fraud and 
punitive damages, submitting the claim to the 
jury, and in denying GE's motions for directed 
verdict and for judgment notwithstanding the 
verdict on the claim in that Rasse failed to make 
a submissible case of fraud. GE's fourth point on 
appeal is that the trial court erred in entering 
judgment in favor of Rasse on GE's 
counterclaim because the court's judgment is not 
supported by substantial evidence, is against the 
weight of the evidence and erroneously declares 
and applies the law, in that the evidence 
established that Rasse failed to inform the lender 
about his personal liability for Neighborhood 
Improvement District ("NID") assessments and 
misrepresented his net worth. In its fifth point on 
appeal, GE claims the trial court erred in 
entering judgment on the jury verdict and in 
failing to remit the jury's award of compensatory 
and punitive damages. 

 

[15]     

In his sole point on appeal, Rasse claims the trial 
court erred in remitting the punitive damages 
award. 

 

[16]     

We affirm in part, affirm in part subject to 
remittitur, and reverse in part. 

 

[17]     

Facts 

 

[18]     

In late 1994, Louis J. Rasse of Marshall began 
working with ITT Small Business Finance 
Corporation ("ITT"), the predecessor in interest 
to GE, to obtain a $1,000,000 construction loan 
commitment to provide SBA-guaranteed 
funding for the construction of a golf course in 
Marshall, Missouri. 

 

[19]     

The Twin Lakes Golf Course was to be 
constructed on land adjacent to a residential 
subdivision known as Cypress Point. Rasse 
formed what is called a "Neighborhood 
Improvement District" to obtain public financing 
for the infrastructure of the first 53-lot section of 
Cypress Point. Rasse began selling lots in this 
first phase of Cypress Point in 1996. The golf 
course loan was secured in part by a deed of 
trust in the golf course property and an 
additional 53 acres which comprised the balance 
of the Cypress Point Subdivision. GE agreed to 
release the 53 acres of property upon completion 
of the golf course so that Rasse could begin 
selling those lots. 

 

[20]     

Rasse submitted information about his golf 
course and subdivision project to Michele Fleher 
at ITT. He also submitted a timeline for 
completing construction and opening the golf 
course. Rasse had determined and noted to 
Fleher that it was best to build a golf course so 
that seeding occurs in the very late summer, 
August or September, which would allow the 
new grass to grow enough to survive the winter. 
Before seeding, however, the dirt moving, 
drainage and irrigation needed to be completed. 
The seeding was the last thing to be 
accomplished. 

 

[21]     
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Rasse's timeline targeted spring 1996 for 
opening the golf course. The theory behind the 
plan was that Rasse would expend the cost to 
construct the golf course, followed by a "grow-
in" period. During "grow-in," principal and 
interest due on the loan would need to be paid 
out of loan proceeds. Rasse intended to try to 
shorten as much as possible this period between 
the end of construction and the opening of the 
golf course for revenue production. 

 

[22]     

Because GE required SBA guaranty 
participation before it would approve the loan, 
Fleher recommended that Rasse submit his SBA 
application before the end of 1994. The SBA 
was going to reduce the guaranteed percentage 
of its SBA loans from 75 percent to 55 percent. 
At the lender's suggestion, Rasse submitted his 
SBA application before the end of 1994. 

 

[23]     

By SBA correspondence dated January 17, 
1995, ITT learned that the SBA agreed to 
guarantee Rasse's loan. Fleher notified Rasse of 
the SBA approval by a letter to Rasse dated 
February 13, 1995. 

 

[24]     

The SBA authorization required Rasse to put 
$750,000 into the project before proceeds from 
the loan would be made available to fund golf 
course construction. Initially, this was to include 
$350,000 of borrowed funds. Further, according 
to the lender, the SBA required GE to begin to 
distribute loan proceeds within six months of the 
SBA authorization. Rasse's financial information 
which had been provided to ITT/GE depicted 
that he did not have $350,000, and that he was to 
borrow this money from Wood & Huston, a 
Marshall bank. The money from Wood & 

Huston was made available to Rasse in 
approximately May 1995. 

 

[25]     

In April 1995, GE purchased ITT. 

 

[26]     

Rasse hired Tim Cox as the contractor for the 
construction of the golf course on June 15, 1995. 
Cox began working on the golf course shortly 
after that date. 

 

[27]     

In July 1995, Jill Robey replaced Michelle 
Fleher, and Robey was to act as closer on the 
loan transaction with Rasse. 

 

[28]     

Under the original terms of the SBA 
authorization, the initial disbursement was to 
occur within six months of the authorization. 
However, by letter dated July 12, 1995, GE 
requested and obtained SBA approval to extend 
the initial disbursement date to nine months. 

 

[29]     

Rasse testified that because the loan had not 
closed, no seed had been ordered by the end of 
September. According to Rasse's evidence, the 
seed needed to be planted between August 15 
and September 15 in order to allow it to take 
root and grow sufficiently during the winter. 
Gary Kern, Rasse's architect, testified that the 
original window for planting the seed was 
between August 15 and October 15. He later 
extended that window to October 30. 
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[30]     

Rasse purchased seed from Mid-State Seed, a 
local seed supplier, and the seed was delivered 
to Rasse on either September 22 or September 
26, 1995. 

 

[31]     

The golf course was dry-seeded (seeded without 
a working irrigation system) in October 1995, 
within the time Kern had said was appropriate 
for seeding. This seeding was unsuccessful. 

 

[32]     

By the beginning of October 1995, the loan still 
had not closed, although the parties disagreed 
about the reasons for the delay. GE contended 
that the delay resulted from Rasse's requests for 
changes on the SBA authorization and Rasse's 
failure to provide necessary information and 
documentation. Rasse contended that he always 
promptly provided any information GE 
requested and that GE always told him it would 
let him know if it needed anything else. 

 

[33]     

GE set October 19, 1995 as the closing date. At 
the October 19 closing, attended by Jill Robey 
and Gay Eggemeyer on behalf of GE, Rasse 
signed the loan agreement and promissory note. 
However, Robey and Eggemeyer advised Rasse 
that the money would not be disbursed at that 
time. According to Rasse, GE did not tell him 
why it was not going to fund the loan at that 
time. 

 

[34]     

Rasse signed a second set of documents on 
November 1, 1995, including a deed of trust on 
the property he was pledging as collateral. 
Pursuant to those documents, GE was taking a 
first deed of trust on approximately 103 acres of 
golf course property and on 53 acres of 
adjoining property that Rasse wanted to 
eventually develop as a residential subdivision, 
as well as a second deed of trust on Rasse's 
home. On November 4, 1995, GE disbursed the 
initial loan proceeds in the amount of $334,585, 
$305,702 of which was wired by GE to Cox's 
bank account on that same day. This 
disbursement was made pursuant to an 
application for payment submitted to GE by 
Rasse. 

 

[35]     

Following the closing, Debbie Gann at GE took 
over the loan file from Jill Robey. 

 

[36]     

In January 1996, Gann left a message with Rasse 
that GE would suspend funding until Rasse 
resolved the conflict he was having with Cox 
regarding Cox's performance and Rasse's failure 
to pay him for his services. At that time, Rasse 
was told to deal with Rick Boyd, GE's attorney 
in Atlanta, regarding future actions on the 
project. Boyd advised Rasse that he needed to 
work out his dispute with Cox and that he must 
continue construction of the golf course. 

 

[37]     

In February 1996, Alan Buschman, a collector at 
GE, sent Gann an e-mail asking why the January 
installment on the loan had not been disbursed. 
Under the terms of the loan, the interest payment 
could be paid out of the loan proceeds. In the e-
mail, Buschman also inquired into whether the 
loan should be defaulted. In her response to that 
e-mail, Gann wrote that she had looked for 
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possible bases for putting the loan in default, but 
had not found any. 

 

[38]     

Rasse testified that weather problems prevented 
him from working on the course from January 
until early March 1996. However, relying on 
what Gann and Boyd had told him, Rasse hired 
Richard Callen as superintendent and Terry 
Rhodelander as assistant superintendent to 
perform interim maintenance on the golf course 
property and devoted extensive time and efforts 
personally working on the course. 

 

[39]     

In early April 1996, Rasse met with Cox and 
Kern to try to resolve his dispute with Cox. As a 
result of that meeting, Rasse, Cox and Kern 
agreed to a punch list of items for completing 
the golf course and agreed to approve another 
payment to Cox for $91,450, which was paid 
with funds disbursed by GE on April 19, 1996. 
Cox stopped working on the golf course in late 
April 1996. 

 

[40]     

Also in April 1996, Rasse purchased seed from 
Mid-State Seed and sod from Greenhaven Sod 
so the golf course could be re-seeded and 
repaired in April and May 1996. However, this 
seeding also failed. 

 

[41]     

At Rasse's request, Kern sent GE a letter in the 
spring of 1996 describing the status of the golf 
course. Kern included in his letter a projection of 
the costs necessary to complete the course and 
concluded that, in his opinion, the course could 

be completed and in shape for play by 
September, within the total loan amount. 

 

[42]     

In early May 1996, two GE staff members 
visited the course. On May 23, 1996, Jerry 
Sullivan, GE's executive vice-president, called 
Rasse to express his concern about the progress 
of the construction on the project and offered to 
make a $25,000 emergency disbursement to 
Rasse. Sullivan followed up this conversation in 
a May 24, 1996 letter in which he reiterated 
GE's concern about the delays in completing and 
opening the golf course. Sullivan notified Rasse 
that the cost overruns and the delays in opening 
represented "adverse changes" in the project. 
Sullivan stated that because of the adverse 
changes, GE would have to determine how long 
it would take to complete the project and how 
much it would cost, and Tim Reeves would be 
brought in for that purpose. 

 

[43]     

Rasse used the $25,000 emergency disbursement 
mainly to pay salaries and some maintenance 
expenses, but the amount was not enough to 
cover outstanding invoices. Rasse testified that 
he asked Sullivan to disburse additional funds to 
pay the outstanding seed, sod and equipment 
bills. 

 

[44]     

In June 1996, Rasse continued to submit 
invoices to GE, and he was told to deal with 
David Sierminski, a liquidation specialist at GE. 
Rasse testified that he tried to get bills paid 
through Sierminski, who had indicated to Rasse 
that GE wanted to resume funding of the loan. 
Sierminski told Rasse that GE would try to 
continue disbursing funds as soon as it could 
work out what the cost overruns were going to 
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be. After the $25,000 payment, however, GE 
never resumed funding of the loan. 

 

[45]     

After July 1996, Rasse stated that he could no 
longer work with GE. Rasse demanded that GE 
pay him $2,500,000, release the deed on the land 
pledged as collateral, and forgive the amounts 
already loaned to him. 

 

[46]     

On September 5, 1996, Rasse received an 
acceleration notice from Sierminski stating that 
his loan was in default and that the entire 
amount advanced plus interest was then due. 
The September 5 notice was the only default 
notice Rasse received prior to filing his lawsuit 
against GE. The basis for the default notice set 
forth in the letter from Sierminski was Rasse's 
failure to make an interest payment allegedly 
due on the loan in May. GE subsequently began 
foreclosure proceedings on the collateral 
securing the loan. 

 

[47]     

On October 2, 1997, Rasse filed suit against GE, 
claiming that GE was liable for failing to fund in 
full the $1,000,000 loan. Rasse's claim was 
submitted to the jury on two theories of 
recovery: 1) breach of contract, based on GE's 
failure to fund the loan according to the terms of 
the loan documents, and 2) fraud, based on 
misrepresentations by GE that it intended to 
work with Rasse to complete the golf course. 
Rasse also sought punitive damages. Rasse also 
sought an injunction to prevent GE from 
proceeding with its foreclosure on the golf 
course acreage and the adjoining 53 acres that 
had been pledged as collateral. Rasse's attempt 
to stop the foreclosure was ultimately 
unsuccessful. GE bought the property at 
foreclosure. 

 

[48]     

In response to Rasse's petition, GE filed an 
equitable counterclaim, seeking, in part, 
rescission of the loan agreement based on 
alleged misrepresentations contained in financial 
statements Rasse had filed in support of his 
request for a loan. In its answer to Rasse's 
petition, GE raised the same misrepresentations 
as part of its affirmative defenses. Prior to trial, 
the trial court ruled that it would decide the 
merits of GE's counterclaim after the conclusion 
of the jury trial on Rasse's claims against GE. 

 

[49]     

In its closing argument, Rasse claimed that his 
damages for GE's breach of contract amounted 
to $4,064,728. He placed a chart before the jury, 
on which the damages were calculated as 
follows: 

 

[50]     

Cash injection $350,000 

 

[51]     

Emergency Cash $50,000 

 

[52]     

Cash injection -- development and metal 
building $100,000 

 

[53]     

Judgment -- Seed and 18% interest $22,210 
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[54]     

Judgment -- Greenhaven Sod $23,151 

 

[55]     

Lawsuit -- maintenance equipment $229,965 

 

[56]     

Lost value of golf course -- net of loan $455,000 

 

[57]     

Lost value of second phase $2,834,402 

 

[58]     

Total $4,064,728 

 

[59]     

The jury returned a verdict for Rasse on his 
breach of contract claim in the exact amount 
presented in Rasse's damage chart. 

 

[60]     

Rasse also asked for compensatory damages in 
the amount of $7,500 on his claim for 
misrepresentation. The jury returned an award in 
that amount. The jury also determined that GE 
was liable for punitive damages on the 
misrepresentation claim. After hearing 
arguments during the punitive damages phase, 
the jury awarded Rasse punitive damages of 
$1,000,000. 

 

[61]     

On March 16, 2000, the trial court entered its 
findings of fact, conclusions of law, and 
judgment in favor of Rasse on GE's 
counterclaim. 

 

[62]     

GE filed a motion for new trial, a motion for 
judgment notwithstanding the verdict, and a 
motion for remittitur. The trial court denied the 
motions for new trial and judgment 
notwithstanding the verdict. The trial court 
granted GE's motion for remittitur only with 
respect to the jury's punitive damages award. 
The court found that the award was excessive 
and remitted it in the amount of $975,000, 
leaving a punitive damages award of $25,000. 
This appeal and cross-appeal follow. 

 

[63]     

GE's Point I 

 

[64]     

GE's first point on appeal is that the trial court 
erred in submitting Rasse's claim for breach of 
contract to the jury, in denying GE's motions for 
directed verdict and for judgment 
notwithstanding the verdict on that claim, and in 
entering judgment in favor of Rasse on that 
claim, because Rasse did not present evidence 
that GE improperly failed to provide funding for 
the golf course project according to the terms of 
the loan documents in that 1) the terms of the 
loan documents were that GE had no duty to 
fund until the execution and delivery of the loan 
agreement and the other loan documents, 2) 
Rasse was in default on the preconditions to any 
duty on the part of GE to fund the loan, and 3) 
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Rasse failed to correct adverse changes in the 
project as required by the loan documents. 

 

[65]     

Rasse argues that the trial court correctly denied 
GE's motions for directed verdict and judgment 
notwithstanding the verdict and entered 
judgment in his favor on his breach of contract 
claim because the evidence showed GE 
breached the loan agreement by not fully 
funding the loan in that his performance under 
the loan agreement obligated GE to fund the 
loan and in that GE's allegations of 
nonperformance by Rasse involved matters that 
were either not material to performance by GE 
or which were waived by GE. 

 

[66]     

"Motions for directed verdict and JNOV 
challenge the submissibility of the plaintiff's 
case." Coon v. Dryden, 46 S.W.3d 81, 88 
(Mo.App. W.D. 2001). A case may not be 
submitted to the jury unless each fact essential to 
liability is predicated upon legal and substantial 
evidence. Id. "A case will not be withdrawn 
from the jury unless there is no room for 
reasonable minds to differ." Id. at 89. On appeal 
from a trial court's denial of a motion for 
directed verdict and for judgment 
notwithstanding the verdict, we review the 
evidence and reasonable inferences therefrom in 
the light most favorable to the jury's verdict, and 
we disregard evidence to the contrary. Seitz v. 
Lemay Bank & Trust Co., 959 S.W.2d 458, 461 
(Mo. banc 1998). We will reverse the jury's 
verdict for insufficient evidence only where 
there is a complete absence of probative fact to 
support the jury's conclusion. Id. 

 

[67]     

In order to make a submissible case of breach of 
contract, Rasse was required to establish: (1) the 

existence of a valid contract; (2) the rights and 
obligations of the respective parties; (3) a 
breach; and (4) damages. White v. Pruiett, 39 
S.W.3d 857, 861-62 (Mo.App. W.D. 2001). 

 

[68]     

A. Evidence of GE's Conduct Prior to Loan 
Closing 

 

[69]     

GE's first contention is that, as hypothesized in 
Rasse's verdict director, Rasse was entitled to 
recover only if GE failed to "provide funding for 
the golf course project according to the terms of 
the loan documents." *fn1 Thus, GE argues, 
only its actions after the closings on the loan 
(October 19, 1995 and November 4, 1995) are 
relevant to determining whether Rasse made a 
submissible case. 

 

[70]     

Rasse concedes that only GE's actions after the 
loan closing are relevant to establish that GE 
breached the loan agreement. However, Rasse 
contends that the evidence concerning events 
that took place before the loan closings provides 
a context for GE's actions following the closings 
-- for example, to show how and why his 
relationship with GE deteriorated following the 
loan closing. Rasse also claims that GE's pre-
closing actions provide evidence of its waiver of 
minor conditions of the loan. Rasse further 
contends that for the same reason the evidence 
of pre-closing actions does not establish that GE 
breached its agreement with him, GE cannot rely 
on his pre-closing conduct to argue that he did 
not make a submissible case on his breach of 
contract claim. 

 

[71]     
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We agree with Rasse. There is no indication that 
evidence of events prior to the loan closings was 
considered in determining whether Rasse made a 
submissible case on his breach of contract claim. 
We also do not consider such evidence in 
determining whether the trial court erred, except 
to the extent it provides a context for post-
closing events. 

 

[72]     

B. Satisfaction of Conditions Precedent to 
Disbursement of Funds 

 

[73]     

GE next argues that Rasse failed to make a 
submissible case because he presented no 
evidence that he satisfied the conditions 
precedent to the disbursement of funds under the 
terms of the agreement between the parties after 
the closing. Specifically, GE argues that it was 
not obligated to fully fund the loan because 
Rasse 1) was in default, and 2) failed to correct 
"adverse changes." 

 

[74]     

Default 

 

[75]     

We first address whether GE was relieved of its 
obligation to fully fund the loan because Rasse 
was in default. GE cites paragraph 4.04(d) of the 
loan agreement, which provides that "[l]ender 
shall have no obligation to make any 
disbursement if any Default then exists." GE 
also cites paragraph 2.14 of the agreement, one 
of the borrower's warranties, which provides as 
follows: 

 

[76]     

No default exists under this Agreement or under 
any of the other Loan Documents, and no event 
has occurred and is continuing which, with 
notice or the passage of time or both as provided 
herein or in any of the other Loan Documents, 
would constitute a Default under any of the loan 
documents. 

 

[77]     

The memo from Debbie Gann, the loan closing 
manager at the time of the loan at issue, to Alan 
Buschman and Gay Eggemeyer, dated February 
8, 1996, provides, in relevant part, as follows: 

 

[78]     

In discussing the loan with Credit, it's my 
understanding our debtor is less than desirable 
and will more than likely default. Rather than 
disburse the remaining proceeds and erode away 
equity, it may be in our best interest to default 
the loan now. 

 

[79]     

Please advise of violations to the Loan 
Agreement/Note that would give us reason to 
default the loan. 

 

[80]     

Don't think for a minute I haven't tried to find 
any and all reasons to put this guy into default. I 
turned the file back over to our closing attorney, 
Ricky Boyd in Atlanta, just for that purpose. 
However, so far we have no basis. 

 

[81]     
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Clearly, as indicated by this memo, Rasse could 
not have been considered to be in default prior to 
February 8, 1996. Furthermore, Rick Boyd told 
Rasse in February 1996 to keep working on the 
golf course or risk going into default. Also, 
despite claiming that Rasse was in default, GE 
continued to make disbursements to Rasse. 
Rasse testified that he complied at every turn 
with GE's requests of him, whether for more 
information or for action, and that no one at GE 
ever told him he was in default. In addition, 
there are no internal GE documents stating that 
Rasse was in default. *fn2 Rasse's evidence 
clearly established a submissible case on this 
issue. 

 

[82]     

Adverse Changes 

 

[83]     

We next address whether GE was relieved of its 
obligation to fully fund the loan because Rasse 
failed to correct "adverse changes." *fn3 GE 
cites three provisions of the loan documents 
which it claims Rasse violated. GE first cites 
paragraph 2(c) of the SBA agreement, which 
provides as follows: 

 

[84]     

This authorization is subject to: Receipt by 
lender of evidence satisfactory to it in its sole 
discretion, that there has been no unremedied 
adverse change since the date of the Application, 
or since any of the preceding disbursements, in 
the financial or any other condition of Borrower, 
which would warrant withholding or not making 
any such disbursement or any further 
disbursement. 

 

[85]     

GE also cites paragraph 2.11 of the loan 
agreement, which provides as follows: 

 

[86]     

Quality of Work and Materials. The Site 
Improvements and the Improvements, as-built, 
shall conform to the Plans, shall be free of 
structural or material defects, shall be performed 
in a good and workmanlike manner, shall make 
use of materials of quality typical for projects 
similar in location, intended use, size, and type 
to the Premises, and shall be performed in 
accordance with the Plans and in compliance 
with all Requirements. 

 

[87]     

Last, GE cites Section 2.12 of the loan 
agreement, which provides as follows: 

 

[88]     

Financial Statements. The financial statements 
of Borrower heretofore delivered to Lender are 
true and correct in all respects, have been 
prepared in accordance with generally accepted 
accounting principles consistently applied, and 
fairly represent the respective financial 
conditions of the subjects thereof as of the 
respective dates thereof. No material adverse 
change has occurred in the financial conditions 
reflected therein since the respective dates 
thereof. 

 

[89]     

GE initially argues that Rasse did not meet the 
requirements for disbursement of funds under 
the loan documents after October 19 and at any 
time prior to the disbursement of the funds on 
November 4. Specifically, GE contends that it 
was to have a first security interest in machinery 
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and equipment and a first deed of trust on the 
golf course, and Rasse was to provide evidence 
of marketable title before any disbursement 
could be made on the loan. GE further argues 
that there is nothing in the record to suggest that 
the December 13 disbursement, the next 
disbursement following the November 4 
disbursement, was improperly delayed or that 
Rasse suffered any damage as a result of the 
timing of the second payment. 

 

[90]     

Rasse responds that his action against GE is not 
specifically based on GE's disbursement of 
funds on October 19 or November 4. Rather, it is 
based on GE's failure to disburse the entire 
$1,000,000 as it had agreed. 

 

[91]     

GE further argues that any decision by it to 
delay or withhold funding of the loan in 1996 
was consistent with and justified under the terms 
of the loan documents. Specifically, GE claims 
that Rasse's problems with Cox, substantial 
erosion on the golf course, Mid-State's refusal to 
re-seed the golf course a third time for free, and 
its belief that the project might not be completed 
on time or within budget and that it might be 
faced with carrying costs associated with the 
project not being timely completed constituted 
unremedied adverse changes. 

 

[92]     

GE contends that Rasse's problems with Cox 
constituted an adverse change under the loan 
agreement and relieved it of its obligation to 
fund the loan. In January 1996, Cox's attorney 
advised Rasse that Cox was declaring the 
construction contract terminated at the end of the 
month. Rasse advised Gann of this, who in turn 
told Rasse that GE would suspend funding of the 
loan until Rasse resolved his conflict with Cox. 

Rasse then sent Gann a fax on January 12, 1996, 
stating that he understood her message to mean 
that "no further advances will be made on your 
loan to me until the situation with my contractor 
has been worked out." Nonetheless, GE made 
four disbursements to Rasse between February 
and April 2, 1996. GE also argues that the 
"punch list" agreed to by Rasse and Cox in April 
1996 involved a change in responsibility among 
Rasse, Cox and Kern, and therefore a change in 
the construction contract, all without prior 
written approval of GE. However, following 
this, GE again disbursed $91,450 for payment to 
Cox. Cox abandoned the golf course at the end 
of April and failed to perform as agreed in his 
meeting with Rasse and Kern. 

 

[93]     

GE then cites substantial erosion on the golf 
course, Mid-State's refusal to re-seed the course 
a third time for free, the projection that the 
course might not be completed on time or within 
budget, and its belief that it might be faced with 
carrying costs associated with the project not 
being timely completed. Jerry Sullivan at GE 
informed Rasse in May 1996 that the delays in 
completing the golf course and the cost overruns 
were considered adverse changes and that GE 
had to determine the time and costs involved in 
completing the course. GE contends that it was 
in compliance with the terms of the loan 
documents in doing this. GE states that despite 
those adverse changes, it offered to send Rasse 
an emergency disbursement of $25,000, which 
Rasse accepted. GE also cites the letter from 
Kern describing the status of the golf course in 
April 1996 and giving his opinion that the 
course could be completed on budget by 
September 1996. GE contends the letter showed 
that there had been cost overruns on certain 
aspects of the golf course development and 
proposed changing the allocation of funds under 
the loan, reflecting a change in the allocation 
under the SBA authorization and an adverse 
change in the status of the course's development, 
justifying the withholding of funds under the 
terms of the loan agreement. *fn4 However, 
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John Beale, GE's construction control consultant 
and a licensed engineer, whose job was to 
monitor the golf course construction for GE, 
testified that he was never asked to look into any 
alleged cost overruns with the golf course. GE 
hired another construction consultant, Tim 
Reeves, to report on the construction project. 
Significantly, Reeves also reported to GE that 
the golf course could be completed within 
budget. Rasse contends that this evidence 
establishes a submissible case that there were no 
material cost overruns on the project that would 
justify GE's refusal to fund the loan. Rasse 
further contends that GE never advised him of 
many of the conditions it now claims were 
material to its non-performance, and GE's failure 
to do so could lead a fact finder to conclude that 
such conditions were not material, but simply 
after-the-fact excuses for GE's plan to find some 
reason to put him in default. 

 

[94]     

We agree that it is the province of the jury to 
choose between conflicting evidence, and it 
apparently chose to believe that either there were 
no adverse changes that justified GE in not 
funding the loan, or, as discussed below, GE 
waived any adverse changes. There was 
sufficient evidence to support that 
determination, and we will not disturb it. 

 

[95]     

Even if the jury found that adverse changes 
existed, the evidence at trial supported a finding 
that GE waived the "adverse changes" portion of 
the loan agreement. GE cites paragraph 6 of the 
SBA authorization, which provides that "[n]o 
provision stated herein shall be waived without 
the prior written consent of the SBA." However, 
Instruction Number 9, fully set forth in footnote 
one, required the jury to find for GE if it 
believed that "Rasse had not materially complied 
with the terms of the loan documents," unless it 
believed that GE "waived compliance with such 
terms." Under its plain terms, this instruction, 

the propriety of which is not at issue on appeal, 
allowed the jury to find that GE waived 
compliance with the terms of the loan 
documents, and makes no mention of written 
waiver by the SBA. 

 

[96]     

In addition, in the May 24, 1996 letter from 
Jerry Sullivan to Rasse, in which he informs 
Rasse of the existence of alleged adverse 
changes, GE cites paragraph 2(c) of the SBA 
authorization, which provides as follows: 

 

[97]    

This authorization is subject to: . . . Receipt by 
lender of evidence satisfactory to it in its sole 
discretion, that there has been no unremedied 
adverse change since the date of the Application, 
or since any of the preceding disbursements, in 
the financial or any other condition of Borrower, 
which would warrant withholding or not making 
any such disbursement or any further 
disbursement. (Emphasis added.) 

 

[98]    

However, this provision actually aids Rasse's 
case. GE's last disbursement of loan proceeds to 
Rasse, prior to the May 24, 1996 letter, was in 
April 1996, the previous month. If GE contends 
that in order to make a disbursement in 
compliance with the loan documents it had to 
have satisfactory evidence that there had been no 
unremedied adverse change since the previous 
disbursement, it logically follows that GE 
believed there were no unremedied adverse 
changes prior to its April 1996 disbursement or 
that GE waived any adverse changes. Point I is 
denied. 

 

[99]    
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GE's Point II 

 

[100]    

GE's second point on appeal is that the trial 
court erred in admitting Exhibits 33 and 34 and 
Rasse's testimony regarding income he allegedly 
would have made through the possible future 
sale of proposed subdivision lots, and in denying 
GE's motion for directed verdict and submitting 
to the jury Rasse's claim for damages based on 
that lost opportunity. GE argues that Rasse was 
not entitled to recover damages based on the 
future sale of individual lots out of the 53-acre 
parcel, in that the proper measure of damages for 
loss of a parcel of property is the fair market 
value of that property, not income from the 
future sale of individual lots. GE also claims 
there was no evidence of an established business 
from which future income or profits could be 
projected, there was no showing that lost income 
or profits were reasonably certain by proof of 
actual facts with present data allowing a rational 
estimate of the amount of those damages, and 
Rasse was not competent to testify to those 
claimed damages. 

 

[101]    

As part of Point V is directly related to Point II, 
we will discuss the relevant part of Point V here, 
as well. Under Point V, GE claims the trial court 
erred in entering judgment on the jury verdict 
and in failing to remit the jury's damages award 
because the award included an amount 
representing lost profits or income from the sale 
of the 53 acres that Rasse allegedly intended to 
develop into subdivision lots, in that 1) lost 
income from the sale of individual lots is not the 
proper measure of damages, and 2) the evidence 
was legally insufficient to support a claim for 
lost profits or income. 

 

[102]    

Standard of Review 

 

[103]    

"The admission or exclusion of evidence, 
including exhibits, is a matter of trial court 
discretion . . . ." Cotner Prods., Inc. v. Snadon, 
990 S.W.2d 92, 100 (Mo.App. S.D. 1999). The 
trial court's ruling is presumed correct, and the 
party claiming error has the burden of showing 
the trial court abused its discretion and that he 
has been prejudiced. Id. "Judicial discretion is 
abused when the trial court's ruling is clearly 
against the logic of the circumstances then 
before the court and is so arbitrary and 
unreasonable as to shock the sense of justice and 
indicate a lack of careful consideration." 
Giddens v. Kansas City S. Ry. Co., 29 S.W.3d 
813, 819 (Mo. banc 2000), cert. denied, 532 U.S. 
990, 121 S.Ct. 1644, 149 L.Ed.2d 502 (2001). 

 

[104]    

The standard of review of the trial court's denial 
of GE's motion for directed verdict and its 
submission of Rasse's damages claim to the jury 
is set forth in Point I. 

 

[105]    

In Gee v. Payne, 939 S.W.2d 383, 385 (Mo.App. 
W.D. 1997), we stated as follows: 

 

[106]    

The proper measure of damages is a question of 
law for determination by the trial court. The 
particular facts and circumstances of each case 
dictate which measure of damages is 
appropriate. As a general rule, in a breach of 
contract case, the goal in awarding damages is to 
put the non-breaching party in as good a position 
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as he or she would have been in if the contract 
had been performed. (Citations omitted.) 

 

[107]    

"Questions of law are matters reserved for de 
novo review by the appellate court, and we 
therefore give no deference to the trial court's 
judgment in such matters." H & B Masonry Co. 
v. Davis, 32 S.W.3d 120, 124 (Mo.App. E.D. 
2000). 

 

[108]    

Section 537.068 RSMo 2000 provides that "[a] 
court may enter a remittitur order if, after 
reviewing the evidence in support of the jury's 
verdict, the court finds that the jury's verdict is 
excessive because the amount of the verdict 
exceeds fair and reasonable compensation for 
plaintiff's injuries and damages." In Barnett v. 
La Societe Anonyme Turbomeca France, 963 
S.W.2d 639, 656-57 (Mo.App. W.D. 1997), we 
stated that the standard of review of a trial 
court's remittitur is as follows: 

 

[109]    

The trial court has broad discretion in ordering 
remittitur because the ruling is based upon the 
weight of the evidence, and the trial court is in 
the best position to weigh the evidence. This 
court will interfere with an order of remittitur 
only upon a finding that . . . the trial court's 
ruling constituted an arbitrary abuse of 
discretion. 

 

[110]    

Missouri courts have consistently adhered to the 
rule that a verdict of a jury in assessing damages 
will not be disturbed unless it is grossly 
excessive or inadequate. In determining whether 

a verdict is grossly excessive, the appellate court 
reviews the evidence in the light most favorable 
to the plaintiff. The ultimate test is what fairly 
and reasonably compensates the plaintiff for the 
injuries sustained. (Citations omitted.) 

 

[111]    

Rasse's Claim for Damages Based on the Loss of 
the 53 Acres 

 

[112]    

The collateral pledged by Rasse to secure the 
loan from GE included 53 acres of undeveloped 
property adjacent to the property being 
developed as the golf course. After the 
declaration of default and after Rasse brought 
suit against GE, GE foreclosed on and sold both 
the golf course property and the undeveloped 53 
acres. 

 

[113]    

On his breach of contract claim, the jury 
awarded Rasse $4,064,728 in damages, the 
amount requested by Rasse in closing argument. 
This amount included $2,834,402 allegedly 
representing the total net income Rasse claimed 
he would have received had he been able to 
subdivide the pledged 53 acres into 105 lots and 
sell them as individual lots. Rasse alternately 
referred to this as reflecting the "value" of the 
105 individual lots and as reflecting "lost 
income" from the sale of those lots. 

 

[114]    

GE claims that income from the sale of 
individual lots is not a proper measure of 
damages for the loss of the 53 acres, and Rasse's 
claim for damages resulting from the foreclosure 
sale of the 53 acres should have been limited to 
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the fair market value of that property at the time 
of foreclosure or trial. GE argues that the 
evidence of the potential income from the future 
development and sale of 105 lots was not a 
measure of the fair market value of the property 
and should have been excluded. 

 

[115]    

Rasse testified that he had informed GE of his 
intention to develop the 53 acres into 105 
residential lots and that those lots were to 
constitute "phase two" of the Cypress Point 
Subdivision. However, the undisputed evidence 
is that the 53 acres had not been platted or 
otherwise improved and, at the time of 
foreclosure, was essentially raw land. 

 

[116]    

Rasse sought damages from GE based on the 
loss of the 53 acres. R.A. Buckles, an appraiser 
who testified on Rasse's behalf, testified that the 
market value of the undeveloped 53 acres at the 
time of foreclosure was approximately 
$106,000. There was no testimony that the fair 
market value of the 53-acre parcel of property, 
either at the time of foreclosure or at the time of 
trial, was $2,834,402. Rasse's claim for damages 
for loss of the 53 acres was based on the alleged 
net income from the potential future sale of the 
105 individual lots into which Rasse wanted to 
subdivide the 53 acres. 

 

[117]    

Rasse presented no expert testimony in support 
of this claim for damages. The only purported 
evidence of this alleged loss was Rasse's 
testimony. Over GE's objection, Rasse testified 
that, concurrent with his work on the golf 
course, he had platted, subdivided and installed 
the infrastructure for 56 lots on a separate 26 
acres that he owned adjacent to the proposed 
golf course property. The 26 acres were not part 

of the 53 acres pledged as collateral for the GE 
loan. At trial, Rasse referred to the 56 lots as 
"phase one" of the Cypress Point Subdivision. 

 

[118]    

Between 1996 and 1999, Rasse had sold only 16 
of the 56 Cypress Point Subdivision lots in 
"phase one." Relying on his involvement in the 
sale of less than a third of the lots over a three-
year period in "phase one," Rasse then testified 
about the future net proceeds he hoped to 
receive from the possible future sale of the lots 
in "phase two." Specifically, Rasse calculated 
his "lost value" by 1) taking the sale prices for 
the 16 lots (out of 56 available in "phase one"), 
2) calculating the average net sales price for 
"phase one" golf-course-frontage lots and the 
average net sales price for "phase one" non-golf-
course-frontage lots of those 16 lots, 3) 
multiplying the average net sales price for 
"phase one" golf-course-frontage lots times the 
number of possible golf-course-frontage lots in 
"phase two," 4) multiplying the average net sales 
price for "phase one" non-golf-course-frontage 
lots times the number of possible non-golf-
course-frontage lots in "phase two," and 5) 
adding the totals from steps 3 and 4 together. 

 

[119]    

Admissibility of Exhibits 33 and 34 

 

[120]    

Exhibit 33 is a summary of actual lot sales from 
"phase one" of the Cypress Point Subdivision. 
Rasse claims that GE waived any claim of error 
as to the admission of this exhibit because its 
objection to the exhibit's admission was not 
specific enough. Rasse cites the rule that GE 
"had the burden of making the basis of the 
objection reasonably apparent to the trial court," 
Pollard v. Whitener, 965 S.W.2d 281, 289 
(Mo.App. W.D. 1998), and that the objection 
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"should be so specific that the trial court can 
realize what rule of evidence is being invoked 
and why that rule would exclude" the evidence. 
Tauchert v. Ritz, 909 S.W.2d 687, 690 
(Mo.App. E.D. 1995). However, "[a]ll that is 
required of any objection to evidence is that the 
objection be sufficiently clear and definite that 
the court will understand the reasons for the 
objection." Hawkins v. Campo, 781 S.W.2d 128, 
132 (Mo.App. W.D. 1989) (quoting Williams v. 
Bailey, 759 S.W.2d 394, 397 (Mo.App. 1988)). 

 

[121]    

During Rasse's testimony regarding the prior 
sales of lots, the following discussion occurred: 

 

[122]    

Mr. Bartlett: I would just like to make an 
objection at this point to going into the matter of 
the sales of the lots on the subdivision. I don't 
want to waive that objection. I understand the 
Court's indication at the pretrial conference, but 
I would ask that Mr. McMonigle would agree 
that I might have a continuing objection so we 
can move on smoothly and quickly. 

 

[123]    

Mr. McMonigle: I'm okay with that, Your 
Honor, yes. 

 

[124]    

The Court: You wanted it for the record. All 
right. The objection is overruled. 

 

[125]    

Later, when Exhibit 33 was offered into 
evidence, Mr. Bartlett stated, "Same objection." 
The Court responded, "All right. Same ruling." 
When Rasse offered Exhibit 34, a summary of 
his calculations of the value of the Cypress Point 
lots, GE again made the "same objection" and 
the court made the "same ruling." While GE's 
reasons for objecting to the admission of Exhibit 
33 were not explicitly stated at trial, it is clear 
that the court and opposing counsel understood 
the basis of the objection, apparently based on a 
discussion during the pretrial conference. 
Unfortunately, we do not have a record of the 
pretrial conference, and consequently do not 
know the basis of the objection. Regardless, we 
find no abuse of discretion in admitting the 
evidence, at least for the limited purpose 
discussed below. *fn5 

 

[126]    

Rasse claims that "[a]ctual information from the 
sales from 'phase one'" is relevant in "informing 
[his] opinion" about the value of the "phase two" 
land. We agree. Evidence is logically relevant if 
it tends to prove or disprove a fact in issue or if 
it corroborates other evidence. Guess v. Escobar, 
26 S.W.3d 235, 242 (Mo.App. W.D. 2000). 
Evidence is legally relevant if its probative value 
outweighs the dangers of unfair prejudice, 
confusion of the issues, misleading the jury, 
undue delay, waste of time, or needless 
presentation of cumulative evidence. Id. Taken 
together with other evidence, the "phase one" 
sales information could have been relevant in 
determining the value of the "phase two" land. 
Whether the jury could have relied solely on 
such evidence in assessing damages, however, is 
an entirely different matter, which is discussed 
below. 

 

[127]    

Exhibit 34 is a summary of Rasse's calculations 
concerning the value of the Cypress Point land. 
While this matter is discussed more thoroughly 
below, we simply state here that an owner is 
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allowed to testify as to the value of his property, 
and therefore Exhibit 34 was admissible. 
However, as stated in regard to Exhibit 33, the 
jury's reliance on Exhibit 34 in awarding 
damages is a separate issue, discussed below. 

 

[128]    

Measure of Damages 

 

[129]    

GE claims that the trial court erred in admitting 
Rasse's evidence regarding lost income from the 
possible future sale of 105 lots because Rasse's 
damages resulting from the foreclosure of the 53 
acres are limited to the fair market value of those 
53 acres. 

 

[130]    

"The purpose of an award of damages is to make 
the injured person whole by money 
compensation." Hostler v. Green Park Dev. Co., 
986 S.W.2d 500, 506 (Mo.App. E.D. 1999). "A 
party injured by a breach of contract is entitled 
to the value of the performance of the contract, 
that is, the injured party is entitled to the benefit 
of the bargain, that being whatever net gain he 
or she would have made under the contract." 
Inauen Packaging Equip. Corp. v. Integrated 
Indus. Servs., Inc., 970 S.W.2d 360, 368 
(Mo.App. W.D. 1998). State ex rel. State 
Highway Commission v. Williamsville Stone 
Co., 622 S.W.2d 407 (Mo.App. S.D. 1981), 
while a condemnation case, is instructive. That 
case provides as follows: 

 

[131]    

Raw land with little or no improvements or 
preparation for subdivision may not be valued as 
if the land were a subdivision; thus the "lot 

method" approach to valuation may not be used. 
The entire tract may not have a fair market value 
equal to the total that each lot would later sell 
for individually. In that instance a buyer would 
not pay an amount equal to the sum that lots 
would sell for in the future. He would allow for 
the time when the sale would occur, expenses 
and profit. If the appraisers computed the 
present value solely by determining the number 
of lots and multiplied that number by the lots' 
contemplated selling price in the future, it would 
be erroneous even if the development expenses 
and other selling expenses were deducted. 
However, the property's capability or 
adaptability to a residential use may be 
considered as an element of its value. The 
accepted rule for the valuation of unimproved 
land is to consider the land in its present 
condition as a whole with consideration given to 
enhancement in value due to the property's 
adaptability to subdivision development. 
Williamsville, 622 S.W.2d at 409. (Citations 
omitted.) 

 

[132]    

Rasse asserts that the method of valuation used 
in condemnation cases is not helpful in 
evaluating damages in a breach of contract case. 
However, whether by breach of contract or by 
condemnation, the measure of damage for loss 
of real property is based on fair market value. 
See Senn v. Machester Bank of St. Louis, 583 
S.W.2d 119, 135 (Mo. banc 1979), disavowed 
on other grounds by Haarmann v. Davis, 651 
S.W.2d 134, 136 (Mo. banc 1983). 

 

[133]    

In this case, we believe the jury properly 
determined that the benefit of the bargain was 1) 
a completed golf course, and 2) the resulting 
opportunity to sell the adjoining lots, including 
the lots in "phase two," for which Rasse received 
damages. Valuation of the latter would take into 
account the "land in its present condition" (fair 
market value) and "enhancement in value due to 
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the property's adaptability to subdivision 
development." Williamsville, 622 S.W.2d at 
409. 

 

[134]    

"Fair market value is the price at which the 
property could be sold by a willing seller to a 
buyer who is under no compulsion to buy." 
Wasson v. Schubert, 964 S.W.2d 520, 526 
(Mo.App. W.D. 1998). Rasse's expert, Mr. 
Buckles, testified that the fair market value of 
the land was $106,000, or $2,000 per acre. 
However, that evaluation is the fair market value 
of the property without a value enhancing, 
adjoining golf course, which was part of the 
benefit of the bargain in this case. 

 

[135]    

GE argues that while the fair market value 
"certainly can take into consideration that the 53 
acres may be suitable for single family 
residential subdivision," valuation should be 
based on comparable sales of undeveloped 
property that could be subdivided rather than on 
projected net proceeds from the potential future 
sale of individual lots. But, Rasse made clear his 
plan to create subdivisions adjoining the golf 
course. As reflected in Gay Eggemeyer's report 
to GE's credit committee, dated October 10, 
1995, GE understood that Rasse planned to 
develop the "phase two" property into a 
residential subdivision, and Rasse was going to 
sell those lots to generate income to use to assist 
in his loan repayment to GE. 

 

[136]    

However, we find that Rasse's method of 
evaluating his damages pertaining to the "phase 
two" property, adopted by the jury, was 
erroneous. Rasse evaluated the property based 
on lot sales of "phase one" of the property. He 
provided evidence of the history of previous lot 

sales in "phase one," including the net proceeds 
and approximate sales dates. He also provided 
evidence that the lots in "phase two" were part 
of the whole project, involving both 
subdivisions and the golf course. However, 
among other things, Rasse did not fully develop 
that the lots in "phase one" and "phase two" 
were comparable, that there was a current or 
future market for the properties, the expenses 
associated with the development and sale of the 
lots, or the length of time it would take to sell 
the properties. Clearly, a buyer would not pay 
$2,834,402 for the right to receive that same 
amount at some point in the future. *fn6 Rasse's 
approach to value has been referred to as a "lot 
method" or "capitalized development method," 
which assigns value to land as if it was 
developed (capitalized) and subdivided into 
saleable lots "and is merited only in unique 
circumstances." KAMO Elec. Co-op, Inc. v. 
Sanders, 737 S.W.2d 514, 515 (Mo.App. S.D. 
1987). As discussed above, the proper method of 
valuation considers the real estate in its present 
condition with consideration given to added 
value because the property is capable of being 
subdivided. The land's value is no doubt also 
enhanced because of the golf course, which 
would presumably speed the sale of the lots. 
Rasse's Exhibits 33 and 34 could be properly 
considered as some evidence of the adaptability 
of the land, economic feasibility of the project 
and indication of his lost opportunities. See 
Williamsville, 622 S.W.2d at 409 (where not 
relied on as the sole information used to 
determine the present value of unsubdivided 
land, an appraiser could determine the number 
of lots which could be subdivided from property 
and their value in arriving at his valuation of the 
tract). However, the exhibits could not be used 
as the sole basis for determining the value of the 
land and, consequently, Rasse's damages. If all 
had gone as planned, Rasse would have gained 
the opportunity to develop and sell 105 lots 
enhanced by the value of the completed golf 
course. This is the benefit of the bargain he lost 
relating to the 53 acres. 

 

[137]    
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GE further argues that Rasse was not competent 
to testify as to the damages based on the loss of 
future sales of the lots. "The general rule in 
Missouri is that an owner is presumed competent 
to testify to the value of his real property even 
though he does not qualify as an expert." 
Sharaga v. Auto Owners Mut. Ins. Co., 831 
S.W.2d 248, 252 (Mo.App. W.D. 1992). This is 
because, "it is assumed, the owner is particularly 
familiar with the characteristics of his land as 
well as its potential uses." State ex rel. Mo. 
Highway & Transp. Comm'n v. Pracht, 801 
S.W.2d 90, 94 (Mo.App. E.D. 1990). "However, 
when an owner's opinion is based on improper 
elements or foundation, his opinion loses its 
probative value." Carmel Energy, Inc. v. Fritter, 
827 S.W.2d 780, 783 (Mo.App. W.D. 1992). 
Judicial liberality in permitting an owner to 
testify as to his opinion of the property's value 
"does not allow an unrestricted right to engage 
in guesswork." Id. When properly admitted, it is 
the jury's province to determine what weight 
should be accorded the opinion testimony 
regarding valuation of property. Mo. Pub. Serv. 
Co. v. Juergens, 760 S.W.2d 105, 107 (Mo. banc 
1988). 

 

[138]    

While Rasse did not have extensive real estate 
development experience, he did have some, 
including actual experience selling lots. We find 
that he was competent to testify as to the value 
of his property. However, as previously 
discussed, Rasse's valuation method was not 
proper. There was no competent evidence in 
front of the jury to enable it to determine the 
present value of the 105 lots to be $2,834,402. 
However, other evidence of value was presented 
and argued by GE. Appraiser Jack Blaylock 
analyzed Rasse's Exhibits 33 and 34 and 
accepted his figures for the projected sales prices 
of the 105 lots. He calculated that it would take 
20 years to sell all the lots, and he established a 
discount rate (12 percent) to reflect what an 
investor would pay today for the right to receive 
future dollars from the sale of the lots. Blaylock 
also factored in assumptions for the cost of 

development and the interest rate on a 
development loan. Using these assumptions and 
calculations, Blaylock arrived at a present value 
for the 105 lots of $250,000. 

 

[139]    

Every appraisal is based upon assumptions made 
by the appraiser based upon his knowledge, 
experience and research. Blaylock's appraisal is 
no different. Others could very well disagree 
with his assumptions and arrive at very different 
values for the same property. 

 

[140]    

However, Blaylock's testimony constitutes 
evidence of the present value of the 105 lots in 
"phase two." We find that Rasse's damages 
award cannot stand, given the fact that it 
included $2,834,402 which is not supported by 
competent evidence. However, as further 
explained in our discussion of Point V, we give 
Rasse the opportunity to accept the $250,000 
figure for the value of "phase two" as opposed to 
a new trial on all damages relating to his 
contract claim. 

 

[141]    

GE's Point III 

 

[142]    

GE's third point on appeal is that the trial court 
erred in entering judgment in favor of Rasse on 
his claim for fraud and punitive damages, 
submitting the claim to the jury, and in denying 
GE's motions for directed verdict and for 
judgment notwithstanding the verdict on the 
claim in that Rasse failed to make a submissible 
case of fraud because Rasse failed to present any 
evidence that GE misrepresented its intent to 
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work with him or that he suffered any damages 
as a result of GE's alleged conduct. 

 

[143]    

Standard of Review 

 

[144]    

The standard of review for this point is set forth 
in Point I. 

 

[145]    

Proof of Fraudulent Statements 

 

[146]    

The nine elements of a submissible fraud claim 
are 1) a representation; 2) its falsity; 3) its 
materiality; 4) the speaker's knowledge of its 
falsity, or his ignorance of its truth; 5) the 
speaker's intent that it should be acted on by the 
person and in the manner reasonably 
contemplated; 6) the hearer's ignorance of the 
falsity of the representation; 7) the hearer's 
reliance on the representation being true; 8) his 
right to rely thereon; and 9) the hearer's 
consequent and proximately caused injury. 
Heberer v. Shell Oil Co., 744 S.W.2d 441, 444 
(Mo. banc 1988). "The party alleging fraud 
bears the burden of proof for each element of 
fraud and must satisfy that burden with clear and 
convincing evidence." Citizens Bank of 
Appleton City v. Schapeler, 869 S.W.2d 120, 
127 (Mo.App. W.D. 1993). "Failure to establish 
any one of the elements of fraud is fatal to 
recovery." Keefhaver v. Kimbrell, 58 S.W.3d 
54, 58 (Mo.App. W.D. 2001). 

 

[147]    

Rasse's theory of fraud as submitted to the jury 
was that, during the period of January 11, 1996 
through July 15, 1996, GE misrepresented that it 
intended to work with him to complete the golf 
course project, that GE did not intend to do so at 
the time of the misrepresentations, and that this 
constituted promissory fraud. GE contends that 
the heart of Rasse's fraud claim is Gann's 
February 8, 1996 memo, previously discussed, 
and the memo did not establish that GE 
defrauded Rasse by misrepresenting its intent to 
work with him between January and June 1996. 
In fact, GE contends, the evidence establishes 
the opposite. GE cites evidence that it continued 
to make disbursements to Rasse from January to 
May 1996, despite what it considered to be 
adverse changes. GE also cites the evidence that 
in July 1996, GE offered to fund outstanding 
invoices with emergency disbursements to avoid 
any repossessions, and to meet with Rasse to 
discuss completing the project. 

 

[148]    

Furthermore, GE contends there was no 
evidence that Gann had any authority to default 
the loan. GE contends that the evidence showed 
that Gann did not have such authority, but rather 
the authority belonged to David Sierminski, 
GE's liquidation supervisor. GE cites 
Sierminski's testimony that when faced with the 
decision whether to accelerate the loan in 
August 1996, he consulted with Jerry Sullivan 
and did not rely on anything Gann might have 
stated about Rasse. GE argues that evidence of 
an angry memo by a frustrated employee with 
neither the power nor the grounds to default 
Rasse's loan did not establish that GE intended 
not to work with Rasse or that GE failed to work 
with Rasse in contravention of its 
representations to him. Rather, GE argues, the 
evidence instead showed that from January 
through July 1996, despite substantial evidence 
that the golf course was in trouble, GE disbursed 
funds to Rasse in accordance with the loan 
documents and expressed its desire to work with 
Rasse to complete the project. 
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[149]    

Rasse contends that Debbie Gann's "extreme 
hostility" toward him manifested itself on 
January 11, 1996, when Gann congratulated 
Rasse for making Jill Robey cry and causing 
Gann to take over the loan file. Rasse contends 
that it was on this date that he was able to 
establish the beginning of a continued pattern of 
false representations of GE's intention to 
complete the project funding. Rasse contends 
that Gann's February 8, 1996 memo established 
that GE had no intention of working with him 
toward the completion of the golf course. 
Following the memo, Gann told Rasse to work 
out his problems with Tim Cox. Then Rick 
Boyd told Rasse to keep working on the golf 
course or risk defaulting on the loan. As late as 
May 1996, Sierminski assured Rasse that GE 
wanted to work with him to complete the golf 
course. Rasse argues that in light of Gann's 
memo, the assurances by GE that it wanted to 
resume funding were fraudulent. GE's 
underlying scheme to urge him to keep 
maintaining and repairing the golf course while 
denying him funding was apparent to the jury, 
Rasse argues. Essentially, Rasse claims, GE 
tricked him into maintaining and repairing the 
golf course and protecting its collateral while it 
set the foreclosure process in motion. 
Furthermore, Rasse contends that the 
disbursements made by GE after Gann's memo 
were not sufficient to pay the bills he was 
incurring for seed, sod and equipment, or to 
keep the project viable on a long-term basis. 

 

[150]    

Unaware of Gann's memo, Rasse claims he 
relied on these representations in early 1996 that 
GE was going to resume funding. He hired 
employees to help him maintain and repair the 
golf course. He resolved his dispute with Cox. 
He ordered seed, sod and equipment to get the 
golf course ready for play and in the process 
incurred considerable additional debt. He also 

worked side by side with his employees to help 
maintain and repair the golf course. 

 

[151]    

Our standard of review under this point requires 
us to review the evidence in the light most 
favorable to the jury's verdict and disregard 
evidence to the contrary. Seitz, 959 S.W.2d at 
461. We do not weigh the evidence; that is the 
jury's province. In light of this standard, we find 
that Rasse made a submissible case of fraud, and 
therefore the trial court did not err in denying 
GE's motions for directed verdict and for 
judgment notwithstanding the verdict. 
Regardless of whether Gann had the authority to 
default the loan, her memo and other evidence of 
her actions shed light on the actions of those 
who did have such authority, such as David 
Sierminski. The evidence of the reassurances 
and "encouragement" by Gann, Boyd and 
Sierminski during the first half of 1996 coupled 
with Gann's memo and GE's refusal to fund the 
loan were sufficient to allow the jury to 
determine that GE had made fraudulent 
statements to Rasse. 

 

[152]    

Proof of Damages 

 

[153]    

GE further claims that the judgment in favor of 
Rasse on his misrepresentation claim must be 
reversed because Rasse failed to present 
evidence of damages. "In Missouri, pecuniary 
loss is an intrinsic element of an action sounding 
in fraud . . . ." Tindall v. Holder, 892 S.W.2d 
314, 321 (Mo.App. S.D. 1994). Damages for 
fraud are measured by the "benefit of the 
bargain" rule. Dierkes v. Blue Cross & Blue 
Shield of Mo., 991 S.W.2d 662, 669 (Mo. banc 
1999). However, "[i]n fraud cases where the 
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benefit of the bargain rule is inadequate, other 
measures of damages may be used." Id. 

 

[154]    

A "plaintiff may recover for any injury which is 
the direct and natural consequence of plaintiff's 
acting on the faith of defendant's false 
representations." Refrigeration Indus., Inc. v. 
Nemmers, 880 S.W.2d 912, 917 (Mo.App. W.D. 
1994) (quoting Rogers v. Hickerson, 716 
S.W.2d 439, 446 (Mo.App. 1986)). "The 
plaintiff may recover both general and special 
damages which have proximately resulted from 
the fraud . . . ." Id. 

 

[155]    

GE argues that there is no evidence in this case 
that Rasse suffered any damages as a result of 
the alleged fraud. During closing argument, 
Rasse's counsel asked the jury to award Rasse 
$7,500 on his misrepresentation claim. Rasse's 
counsel arrived at the $7,500 figure by prorating 
the $15,000 yearly salary that Rasse had agreed 
to pay his assistant golf course superintendent, 
Terry Rhodelander. Rasse's counsel submitted 
that the value of Rasse's labor should have been 
at least equal to that of the assistant golf course 
superintendent. 

 

[156]    

GE contends that Rasse's counsel's calculation, 
asserted for the first time in closing argument, 
had no basis in the facts or the evidence. GE 
argues that Rasse offered no evidence that he 
had lost any wages or income because he was 
working on the golf course from January 11, 
1996 until July 15, 1996, or that if he had known 
by January 11, 1996 that GE did not plan to 
continue funding the loan, he would have sought 
employment or another source of income 
elsewhere. In fact, GE argues, the evidence was 
that Rasse had not been employed anywhere 

since he began plans for developing the golf 
course in 1994, and that after 1995 his only 
source of income has been the sale of 
subdivision lots. Rasse admitted that he 
continued to employ golf course staff and 
maintain the golf course for over one year after 
July 15, 1996, the date he allegedly stopped 
relying on GE's representations. GE claims the 
evidence at trial was that Rasse had hired a 
superintendent and an assistant superintendent 
for the golf course and not that he himself had 
performed these functions. Thus, GE claims, 
Rasse failed to prove that he suffered pecuniary 
or actual losses for his wages because of any 
misrepresentation on GE's part. Without proof of 
pecuniary loss, GE argues, Rasse failed to make 
a submissible case for fraudulent 
misrepresentation. 

 

[157]    

GE contends that the present case is similar to 
Wilson v. Kavanaugh, 941 S.W.2d 605 
(Mo.App. E.D. 1997). In Wilson, an attorney 
was wrongfully evicted from property he was 
renting. Wilson, 941 S.W.2d at 608. The trial 
court awarded the tenant $800 for the time he 
"lost taking care of the execution and having the 
stay of execution" in the matter. Id. In that case, 
the trial court acknowledged that it did not have 
any evidence of the tenant's loss of income, but 
it stated that it knew tenant had some. Id. 

 

[158]    

Further, the trial court "recognized that it could 
not make any award based on loss of income." 
Id. The landlord appealed, and the eastern 
district held that the award was not supported by 
the evidence and was disallowed. Id. However, 
Wilson is distinguishable from the present case 
in that here there was a basis for awarding Rasse 
damages for expending his own time and labor 
on the golf course project. In addition, the 
$7,500 award in this case is not for "lost wages," 
but rather for the labor expended by Rasse as a 
result of GE's misrepresentations. The reference 
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to his assistant golf course superintendent was 
used as a measure of lost time. See Hough v. 
Jay-Dee Realty & Inv., Inc., 401 S.W.2d 545, 
551 (Mo.App. 1966) (affirming an award for 
time lost in preparation for and in part 
performance of a contract, measuring the value 
of the time lost by the plaintiff's loss of 
earnings). 

 

[159]    

Beverly Maupin, Rasse's girlfriend, testified that 
from January 1996 through the middle of July 
1996, Rasse usually worked at the golf course 
seven days a week from daylight until around 
8:00 or 9:00 p.m. Maupin testified that Rasse 
mowed, did tractor work and repair work, 
pumped the lakes out, and "generally whatever 
they needed him to do." Maupin further testified 
that Rasse worked "side-by-side" with Callen, 
the superintendent, and Rhodelander, the 
assistant superintendent. Furthermore, Rasse 
testified on direct examination that he paid 
Rhodelander $15,000 a year. We find that this 
was sufficient evidence to constitute a 
submissible case on the damages element of 
Rasse's fraud claim. 

 

[160]    

Punitive Damages 

 

[161]    

GE claims that Rasse failed to make a 
submissible case on his claim for punitive 
damages, citing the rule that without evidence of 
actual damages, there can be no punitive 
damages, Williams Carver Co. v. Poos Bros., 
778 S.W.2d 684, 686 (Mo.App. W.D. 1989), 
and noting that "[t]his rule acquires added 
significance in a case where actual pecuniary 
loss is an intrinsic element of the cause of 
action." McCall v. Jim Lynch Cadillac, Inc., 791 
S.W.2d 456, 459 (Mo.App. E.D. 1990). GE's 

sole contention under this point is that because 
the award of actual damages must be set aside, 
the award of punitive damages must also be set 
aside. Because we find that Rasse made a 
submissible case on actual damages, we find that 
the trial court did not err in submitting his case 
on punitive damages. Point III is denied. 

 

[162]    

GE's Point IV 

 

[163]    

GE's fourth point on appeal is that the trial court 
erred in entering judgment in favor of Rasse on 
GE's counterclaim because the court's judgment 
is not supported by substantial evidence, is 
against the weight of the evidence and 
erroneously declares and applies the law, in that 
the evidence established that Rasse failed to 
inform the lender about his personal liability for 
Neighborhood Improvement District ("NID") 
assessments and misrepresented his net worth, 
and this information was material to the lender's 
decision to approve the loan. 

 

[164]    

Standard of Review 

 

[165]    

We will affirm the trial court's judgment unless 
there is no substantial evidence to support it, it is 
against the weight of the evidence, or it 
erroneously declares or applies the law. Murphy 
v. Carron, 536 S.W.2d 30, 32 (Mo. banc 1976). 
We accept as true the evidence and inferences 
therefrom that are favorable to the trial court's 
judgment and disregard all contrary evidence. 
T.B.G. v. C.A.G., 772 S.W.2d 653, 654 (Mo. 
banc 1989). 
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[166]    

Argument 

 

[167]    

The first basis for GE's counterclaim was that 
Rasse misrepresented his financial condition in 
the financial statements and other information he 
supplied to ITT/GE in applying for the loan in 
that Rasse failed to disclose his personal 
obligation to pay $70,000 per year in 
assessments to service the NID debt obligations 
of the City of Marshall for infrastructure and 
development costs for Rasse's Cypress Point 
Subdivision. GE contended that Rasse's financial 
statements submitted to ITT/GE did not reflect 
any liability or contingent liability with respect 
to any of the financing of the infrastructure 
improvements in the subdivision, and Rasse 
affirmatively represented to Jennifer Olson that 
no assessments would be due with respect to 
those lots until the lots were sold to third parties. 

 

[168]    

The second basis for GE's counterclaim was that 
Rasse misrepresented his net worth by $700,000 
by misstating the value of property transferred to 
him from his father's estate. 

 

[169]    

GE contended that had Rasse's true financial 
situation been known, the loan would never have 
been approved. GE sought, inter alia, rescission 
of the loan agreement and a denial of Rasse's 
claims for breach of contract and 
misrepresentation. 

 

[170]    

The trial court held that while Rasse's 
representation as to the value of his land may 
have been higher than the actual market value 
due to Rasse evidently factoring in the potential 
value of the subdivision after the NID was 
completed, statements as to the market value of 
land without rentable buildings on it are highly 
speculative and in the nature of opinion rather 
than fact. The court also found that GE did its 
own appraisal in June 1995, four months before 
final closing and the advance of any funds to 
Rasse, and GE relied on its own appraisal when 
it closed the loan and began advancing money to 
Rasse. Thus, the court concluded, Rasse's 
financial statements were not false 
representations of fact, and GE did not rely on 
them when entering into the contract. 

 

[171]    

Concerning the NID assessments, the court held 
that Rasse's "nondisclosure" was not a 
misstatement and was not material. First, the 
court stated that there is no evidence that Rasse 
ever made any statement about his not being 
responsible for the payment of assessments, and 
the court found it inconceivable that GE would 
not know that Rasse, as owner of the land, 
would have to pay the assessments on each lot 
until it was sold. Furthermore, the court noted 
that GE was aware in September 1994 that there 
was a NID project on the subdivision, as 
indicated by Rasse's March 31, 1994 financial 
statement, and it was GE's obligation to look at 
the City of Marshall ordinance authorizing the 
NID. The court further held that the 
nondisclosure was not material because the 
subdivision was not included in the property 
mortgaged to secure the payment of the loan, 
and no assessment payments became due until 
January 1997. The court also held that GE 
suffered no consequent or proximate damages as 
a result of the nondisclosure because GE 
breached the contract before Rasse ever became 
liable for the payments on the loan. 

 

[172]    
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As previously discussed under Point III, the nine 
elements of a submissible fraud claim are 1) a 
representation; 2) its falsity; 3) its materiality; 4) 
the speaker's knowledge of its falsity, or his 
ignorance of its truth; 5) the speaker's intent that 
it should be acted on by the person and in the 
manner reasonably contemplated; 6) the hearer's 
ignorance of the falsity of the representation; 7) 
the hearer's reliance on the representation being 
true; 8) his right to rely thereon; and 9) the 
hearer's consequent and proximately caused 
injury. Heberer, 744 S.W.2d at 444. However, 
when a party seeks rescission of a contract rather 
than damages, "[t]here is no requirement that the 
party prove the speaker's knowledge of the 
falsity or intent to cheat or defraud." Groothand 
v. Schlueter, 949 S.W.2d 923, 927 (Mo.App. 
W.D. 1997). 

 

[173]    

"Rescission is proper where a contract is 
procured by misrepresentations." DeFabio v. 
Mackey, 493 S.W.2d 355, 360 (Mo.App. 1973). 
"Rescission is an equitable remedy, of which the 
purpose is to return the parties to the status quo--
that is, the position they occupied prior to 
entering the contract." Groothand, 949 S.W.2d at 
930. Rescission "is not a bright line remedy, but 
rather one that should be applied on a case-by-
case basis as equity requires." Id. 

 

[174]    

NID Assessments 

 

[175]    

In connection with his loan application, Rasse 
submitted four financial statements, dated March 
31, 1994, December 21, 1994, June 5, 1995, and 
August 24, 1995. GE contends that each of those 
financial statements contained material 
misrepresentations and omissions. 

 

[176]    

GE argues that the most critical omission in all 
four financial statements was any mention of 
Rasse's personal liability to pay assessments to 
retire the debt obligations incurred to fund the 
infrastructure improvements within Rasse's 
Cypress Point Subdivision. GE argues that 
Rasse did not disclose to Jennifer Olson, the ITT 
loan analyst at the time Rasse applied for the 
loan in the fall of 1994, that he had any personal 
liability with respect to the NID assessments. 
Rasse testified at trial that he was personally 
liable for the NID assessments. In the "Petition 
for the Creation of a Neighborhood 
Improvement District," which was executed by 
Rasse and filed by him with the City of Marshall 
on May 16, 1994, Rasse expressly agreed to pay 
those assessments. 

 

[177]    

GE contends that by the time Rasse gave his 
second financial statement to ITT on December 
21, 1994, which was sent on to the SBA to 
secure SBA approval, the NID project was well 
under way and obligations had been incurred for 
which Rasse had assumed personal liability, yet 
Rasse still failed to disclose his personal liability 
for the payment of the annual assessments with 
respect to the Cypress Point Subdivision lots in 
that financial statement or in either of the two 
subsequent financial statements given to GE, 
dated June 5, 1995 and August 24, 1995. GE 
further contends that by the time of the first loan 
closing on October 19, 1995, the infrastructure 
construction within the Cypress Point 
Subdivision was substantially completed, with 
the total obligation being close to the maximum 
$799,595, but Rasse still failed to disclose any 
personal liability for the annual assessment 
obligations. 

 

[178]    
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GE contends that Rasse did not have sufficient 
cash flow to service both the annual obligation 
on the NID bonds and the proposed GE loan. 
The loan papers limited Rasse's salary from the 
golf course project to $30,000 per year. The 
financial statements given by Rasse disclosed 
that his only existing source of income or cash 
flow was $12,000 of real estate income. GE 
contends that even assuming the $12,000 income 
would continue, that entire amount would be 
required to pay interest on Rasse's existing debt. 

 

[179]    

GE claims that it is uncontested that Rasse was 
personally liable for the annual debt service of 
the NID bonds, and it is also uncontested that 
none of the financial statements he gave to 
ITT/GE revealed that obligation. GE also argues 
that Rasse's alleged misrepresentation was 
material because the additional annual NID 
obligation "would have tipped the balance 
against approving an already risky loan." GE 
argues that the uncontradicted evidence from 
Olson and Sullivan of GE established that GE 
was not aware of Rasse's true financial condition 
and that it relied on the misleading financial 
statements in approving the loan. Finally, GE 
argues, it sustained damage as a result of its 
reliance on the misleading financial statements. 
It funded a loan on which Rasse defaulted, and it 
never received full repayment of the amount 
advanced to Rasse. By indisputable evidence of 
Rasse's misrepresentations on his financial 
statements, GE argues, it established every 
element of fraud necessary for rescission of the 
loan agreement, and these misrepresentations 
entitled GE to judgment on its equitable 
counterclaim. 

 

[180]    

Concerning Rasse's responsibility for the NID 
assessments, it is far from certain that Rasse 
made any false statements about his 
responsibility for the assessments. There is no 
evidence that Rasse affirmatively 

misrepresented that he would not be liable for 
the assessments prior to the lots being sold. 
Jennifer Olson testified that it was her 
understanding that the purchasers of the lots 
would be responsible for paying the 
assessments, and that she "was not told of any 
liability that he had for the assessments." GE did 
not present any evidence that Rasse 
affirmatively represented that he would not be 
responsible for the assessments prior to selling 
the lots. As the trial court stated, it is 
inconceivable that GE would not know that 
Rasse, as owner of the subdivision, would have 
to pay the assessments on each lot until it was 
sold. 

 

[181]    

Also, Olson's testimony could hardly be 
described as unequivocal in regard to the effect 
of the alleged misrepresentation on her decision 
to recommend approval of the loan. She testified 
that she thinks she probably would not have 
recommended approval of the loan had she 
known about the NID assessments. It is also 
questionable that Olson's testimony was even 
relevant in determining the materiality of any 
alleged misrepresentation by Rasse. The 
structure of the loan at the time Olson prepared 
the "credit write-up" was different than the loan 
that was ultimately made. The security interest 
in "phase one" of Cypress Point was not part of 
the SBA loan approved by ITT/GE. 

 

[182]    

In addition, GE was aware of the NID project on 
the subdivision, as indicated by Rasse's March 
31, 1994 financial statement. Furthermore, 
information regarding the NID financing was 
part of the public record of the City of Marshall, 
Missouri, and thus could have easily been 
discovered by GE. 

 

[183]    
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Last, we agree with the trial court that GE failed 
to show that it suffered any consequent or 
proximate damages as a result of any 
nondisclosure by Rasse. No evidence was cited 
demonstrating that any personal NID obligation 
existed on the date of the various financial 
instruments executed by Rasse. 

 

[184]    

The parties apparently stipulated during oral 
argument that no assessment payments became 
due until January 1997. Therefore, as 
determined by the trial court, GE breached the 
contract long before any assessment payments 
became due. 

 

[185]    

To summarize, GE failed to show that Rasse 
made any false, material representation 
regarding his liability for the NID assessments 
or that it suffered any damages as a result of any 
misrepresentation on the part of Rasse. As 
previously discussed, "[f]ailure to establish any 
one of the elements of fraud is fatal to recovery." 
Keefhaver, 58 S.W.3d at 58. Therefore, 
accepting as true the evidence and inferences 
supporting the trial court's decision and 
disregarding contrary evidence, we find that the 
trial court did not err in entering judgment in 
favor of Rasse on GE's counterclaim on this 
basis. 

 

[186]    

Rasse's Net Worth 

 

[187]    

GE next argues that in addition to his failure to 
disclose his personal obligation for the NID 
assessments, Rasse's financial statements also 

overstated his net worth. Rasse inherited five 
parcels of property from his father's estate. In an 
amended inventory signed by Rasse as personal 
representative of his father's estate, Rasse swore 
that the total value of those five parcels of 
property was less than $450,000. However, GE 
claims, in his financial statements, Rasse 
included the value of all of the real property 
which had been owned by Robert Rasse -- 
including both the property which Rasse 
inherited worth about $440,000 and the 
remaining property in Robert Rasse's estate, 
worth over $700,000, which he had not received. 
Thus, GE argues, in his financial statements, 
Rasse misrepresented the value of the real estate 
he inherited from his father and in doing so 
misrepresented his net worth as being just over 
$1,000,000, when in fact his net worth was just 
over $300,000 -- an overstatement of his net 
worth by $700,000. 

 

[188]    

However, there was evidence presented at trial 
that this inventory was made in January 1991 for 
estate tax purposes. GE provided evidence that 
over a period of several years, Rasse submitted 
financial statements to GE that contained 
different calculations of his property values than 
his previous submissions. In each case, the 
values increased. Rasse contends that during the 
time he submitted the different financial 
statements, he was developing a real estate 
project, and the variances "merely correspond to 
the values of the increasing properties." While 
Rasse's subsequent financial statements 
contained higher assessments of his property 
value, there is no indication that Rasse's 
representations were false. Again, considering 
the evidence and inferences therefrom favorable 
to the trial court's decision, we hold that the trial 
court did not err in entering judgment in favor of 
Rasse on GE's counterclaim on the basis that 
Rasse misrepresented his net worth. 

 

[189]    
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Rescission as Affirmative Defense 

 

[190]    

GE further argues that although Rasse prevailed 
before the jury on his claim for breach of the 
loan agreement and alleged fraud in 
implementing the loan agreement, the necessary 
predicate for each cause of action was the 
existence of a valid loan agreement. Rescission 
of that agreement destroys the basis for each 
claim. GE argues that the misleading financial 
statements that Rasse submitted to GE in 
applying for the loan establish GE's equitable 
defense of rescission and defeat Rasse's breach 
of contract claims against GE. 

 

[191]    

Rescission is an affirmative defense. See Smith 
v. Richardson, 709 S.W.2d 529, 531 (Mo.App. 
S.D. 1986). GE concedes that it did not submit 
the affirmative defense of misrepresentation 
after the trial court refused to allow the pertinent 
testimony of Jennifer Olson to be heard by the 
jury. We hold that the trial court did not err in 
entering judgment in favor of Rasse on GE's 
counterclaim for rescission. Therefore, 
rescission may not serve as a basis for defeating 
Rasse's breach of contract claim against GE. 
Point IV is denied. 

 

[192]    

GE's Point V 

 

[193]    

In its fifth point on appeal, GE claims the trial 
court erred in entering judgment on the jury 
verdict and in failing to remit the jury's award of 
compensatory and punitive damages. 

 

[194]    

Standard of Review 

 

[195]    

The standard of review is set forth in Point II. 

 

[196]    

Argument 

 

[197]    

During closing argument, Rasse's counsel 
displayed to the jury a chart specifically 
identifying each separate component of Rasse's 
claimed damages for breach of contract. The 
chart read as follows: 

 

[198]    

Cash injection $350,000 

 

[199]    

Emergency Cash $50,000 

 

[200]    

Cash injection -- development and metal 
building $100,000 

 

[201]    
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Judgment -- Seed and 18% interest $22,210 

 

[202]    

Judgment -- Greenhaven Sod $23,151 

 

[203]    

Lawsuit -- maintenance equipment $229,965 

 

[204]    

Lost value of golf course -- net of loan $455,000 

 

[205]    

Lost value of second phase $2,834,402 

 

[206]    

Total $4,064,728 

 

[207]    

The jury returned its verdict for exactly the 
amount displayed on the chart. 

 

[208]    

GE claims these compensatory damages are 
duplicative, speculative or both. It also 
challenges the trial court's entry of judgment for 
$7,500 in compensatory damages on Rasse's 
misrepresentation claim because it is not 
supported by the record and, consequently, the 
accompanying punitive damages would fail. 

 

[209]    

Normally we would be left to speculate as to 
how a jury arrived at a particular lump sum 
award of damages. But, in this case, the verdict 
mirrored Rasse's request to the dollar. We agree 
with GE that the record conclusively establishes 
the source and components of the jury's damage 
award. See JCBC, L.L.C. v. Rollstock, Inc., 22 
S.W.3d 197, 202 (Mo.App. W.D. 2000) (Even 
though the court made no findings of fact or 
conclusions of law, it was clear the court's award 
was for the five months rent requested in the 
plaintiff's petition, which mistakenly did not 
give credit for mitigation of damages, 
necessitating reversal.). 

 

[210]    

We have already dealt with the "lost value of 
second phase" component of Rasse's claimed 
damages in Point II. Further, GE does not 
directly dispute the amount of damages awarded 
for "lost value of golf course -- net of loan." 

 

[211]    

GE does argue that since the jury awarded Rasse 
$455,000 ($1,455,000 minus the $1,000,000 
loan), he has received, with regard to the golf 
course equity, the value of the performance of 
the contract -- whatever gain he or she would 
have made under the contract, i.e., the "benefit 
of the bargain." Inauen Packaging Equip. Corp., 
970 S.W.2d at 368. It further argues that to also 
award Rasse a total of $500,000 (cash injection -
- $350,000; emergency cash -- $50,000; cash 
injection -- development and metal building -- 
$100,000) for his investment in the golf course 
would amount to an impermissible double 
recovery. 

 

[212]    
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"[D]ouble recovery is a species of unjust 
enrichment and is governed by the same 
principles of preventative justice." Id. (quoting 
Kincaid Enters., Inc. v. Porter, 812 S.W.2d 892, 
900 (Mo.App. W.D. 1991)). A plaintiff is 
"entitled to be made whole by one compensatory 
damage award, but not to the windfall of a 
double recovery." Id. In Kincaid Enterprises, 
Inc. v. Porter, 812 S.W.2d 892 (Mo.App. W.D. 
1991), the plaintiff was awarded the same 
duplicative damages on each of his two theories 
of recovery, breach of contract and fraudulent 
inducement. Our court determined it was plain 
error for the trial court to receive the duplicative 
verdicts and reversed and remanded with 
directions to set aside the verdict on one claim 
and enter it on the other. Kincaid, 812 S.W.2d at 
901. 

 

[213]    

Rasse elected to pursue his cause of action on 
the theory of breach of contract and to seek 
damages for the fair market value of the golf 
course instead of pursuing rescission for the 
return of his investment. Receiving both 
restitution based on rescission and damages 
based on a contract theory is inconsistent and 
represents a double satisfaction or recovery. 
Harris v. Desisto, 932 S.W.2d 435, 442, 447-48 
(Mo.App. W.D. 1996). 

 

[214]    

We agree with GE that the award of $500,000 to 
Rasse for his investment in the golf course is a 
double recovery and should be remitted. If the 
golf course had been completed, Rasse, in his 
opinion, would have had a golf course worth 
$1,455,000 less a $1,000,000 mortgage. If he 
had turned around and sold the course, he would 
have netted $455,000, but he would not also be 
entitled to both his equity and the money he 
invested to create that equity. The goal of 
compensatory damages is to place "the plaintiff . 
. . in as good a position as he would have been in 
had the contract been performed, and no better." 

3 Dan B. Dobbs, Dobbs Law of Remedies 
section 12.2(1), at 23 (2d ed. 1993). (Citations 
omitted.) 

 

[215]    

GE next argues that the jury's award should be 
remitted in the amount of Rasse's request for 
damages for the debt he incurred from two 
judgments relating to seed ($22,210) and sod 
($23,151) and a lawsuit relating to golf course 
equipment ($229,965). Specifically, GE asserts 
that these components of Rasse's damage claim 
are "duplicative of and consumed by any award 
of damages for loss of plaintiff's equity interest." 
In other words, Rasse would have had to spend 
this money anyway to obtain his equity in the 
golf course, so he was already compensated 
when the jury awarded him an amount equal to 
his equity. 

 

[216]    

Regarding the seed and sod, it is apparent there 
were multiple applications of seed and sod 
which failed and, at the time the parties' 
relationship collapsed, more was needed for the 
course to be operational. Also, Rasse argued at 
trial that the underfunding of the loan hampered 
the irrigation and care needed for the course and 
prevented him from paying his debts as incurred. 

 

[217]    

As to the equipment, GE argues that since the 
course was appraised as a "going concern" the 
value of equipment would be included. 
However, the appraiser used an "income 
approach" to value, analyzing the estimated 
income and expenses for the course. It is not 
apparent from the appraisal that the value of the 
course goes up or down depending on what 
maintenance equipment is on hand. 
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[218]    

GE also concludes that Rasse's request for 
$229,965 in damages based upon a pending 
lawsuit brought by Outdoor Equipment 
Company is contingent and too speculative to 
support an award. The evidence indicated that 
Rasse made the purchase of equipment with the 
understanding that it would be paid for out of 
loan proceeds. Equipment was indeed delivered 
and Rasse incurred debt and was obligated to 
pay it. He defaulted on that obligation when GE 
did not provide loan funds to pay for the 
equipment. A certified copy of the Outdoor 
Equipment petition was introduced into evidence 
without objection. 

 

[219]    

It documented Rasse's purchases and included 
his personal guaranty that he would pay the debt. 
Once incurred and attributable to GE's breach, 
Rasse was entitled to recover for the debt, 
whether paid or not. Wartenbe v. Car-Anth Mfg. 
& Supply Co., 362 S.W.2d 54, 56 (Mo.App. 
1962). It is not required that contract damages be 
proved by exact certainty. It is only necessary 
"that the relevant facts tending to show the 
extent of the damages be placed before the jury 
to enable it to make such an intelligent estimate 
of the same as the circumstances of the case will 
admit." Truck Ins. Exch. v. Bill Rodekopf 
Motors, Inc., 623 S.W.2d 612, 614 (Mo.App. 
W.D. 1981) (quoting Wright v. Ickenroth, 215 
S.W.2d 43, 45 (Mo.App. 1948)). 

 

[220]    

We have determined that several components of 
the jury's damage award were improper. The 
award of $2,834,402 for the lost value of "phase 
two," as discussed in Point II, is not supported 
by the evidence. As we previously discussed, 
there is evidence in the record to support a 
present value of the land of $250,000. Thus, the 
verdict regarding this component is excessive by 
$2,584,402. The verdict is also excessive by 

$500,000 for the double recovery described 
above, for a total of $3,084,402. 

 

[221]    

We will not compel remittitur, but we do order 
Rasse to "remit or experience the burden and 
expense of a new trial." Letz v. Turbomeca 
Engine Corp., 975 S.W.2d 155, 180 (Mo.App. 
W.D. 1997). 

 

[222]    

If Rasse agrees to a remittitur of $3,084,402, the 
reduced judgment is affirmed for $980,326 for 
damages on his breach of contract claim. 
Otherwise, the judgment is reversed and the 
cause remanded for a new trial on the issue of 
damages only. If Rasse does not agree to the 
remittitur, he shall notify this court of his 
decision within seven (7) days from the date all 
post-opinion motions are disposed of or, if no 
motions are filed, seven (7) days from the 
deadline for filing such motions. 

 

[223]    

Rasse's Point I 

 

[224]    

Rasse's sole point on appeal is that the trial court 
erred in remitting the punitive damages award 
by $975,000 because remitting the award was an 
abuse of discretion in that the jury's $1,000,000 
punitive damages award was not excessive and 
the trial court's punitive damages award of 
$25,000 is grossly inadequate in light of GE's 
misconduct, because it does not punish GE and 
has no deterring effect, contrary to the purpose 
of punitive damages. 
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[225]    

The standard of review under this point was 
previously discussed under GE's Point II. 

 

[226]    

We briefly reiterate some of the relevant facts 
regarding Rasse's claim. In the light most 
favorable to the verdict, the evidence 
demonstrated that in February 1996, a GE 
corporate vice-president indicated she was trying 
"to find any and all reasons to put this guy into 
default" and had turned the file over to a closing 
attorney "just for that purpose." Likewise, in 
June 1996, a liquidation specialist confirmed 
GE's default plan in his notes, and the same 
month a GE attorney expressed concerns that 
Rasse was not being told of GE's intentions. 
Meanwhile, and subsequently, Rasse's evidence 
shows GE's representations to him that GE 
actually wanted to work with him to complete 
the project. Based upon these representations, 
Rasse was induced to continue working on the 
course for GE's benefit. 

 

[227]    

The jury awarded Rasse $1,000,000 in punitive 
damages on his claim of misrepresentation. GE 
then filed a motion for remittitur in regard to the 
punitive damages award, and the trial court 
granted GE's motion. The trial court stated as 
follows: 

 

[228]    

As to Count VI, the Court has considered the 
Motion for Remittitur there, and has considered 
all of the factors required by the case of Moore 
v. Missouri-Nebraska Express, and considering 
the factors of the defendant's and the plaintiff's 
relationship with each other, and considering 
that the jury adequately compensated plaintiff 
for the damages he suffered in Count I; he was 

compensated on the fact that the damage 
suffered was only $7,500, the damages on which 
the punitive damages rest, and the Court thinks 
it's entirely too much. I realize jurors throw 
millions away all of the time that doesn't belong 
to them, but I think that's entirely wrong. And I 
think the $25,000 would be adequate punitive 
damages in this circumstance. And so the Court 
orders remittitur on this Count VI, the punitive 
damages, of $975,000. 

 

[229]    

As acknowledged by the trial court, the factors a 
court must consider in deciding whether to remit 
a punitive damages award are as follows: 

 

[230]    

a. Malice 

 

[231]    

It is generally held that the defendant must not 
only have intended to perform the wrongful act, 
but must have known it was wrongful when he 
did it. This knowledge requirement is met when 
the defendant knows the act was wrongful or 
that it was done with reckless disregard for the 
plaintiff's rights. 

 

[232]    

b. Relationship (nexus) to injury sustained 

 

[233]    

Although an award of punitive damages need 
bear no relation to the damages allowed by way 
of compensation, they must bear some relation 
to the injury inflicted and the cause thereof. 
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[234]    

c. Mitigating circumstances 

 

[235]    

Mitigating circumstances, those which make 
defendant's conduct less culpable, must be taken 
into consideration, and the amount must be 
equated to the degree of malice or criminality 
characterizing the actor's conduct for which 
punishment or determent is deemed necessary. 
Moore v. Mo.-Neb. Express, Inc., 892 S.W.2d 
696, 713 (Mo.App. W.D. 1994) (citations 
omitted). 

 

[236]    

Other factors the court may consider, in its 
discretion, are 1) the degree of malice of the act; 
2) regarding the injured party: age, sex and 
health, character, injury suffered, and financial 
worth; 3) regarding the defendant: intelligence, 
standing or affluence, financial worth, and 
character; and 4) all circumstances surrounding 
the conduct, including mitigating and 
aggravating circumstances. Id. at 714. The 
factors obviously present a very broad, non-
exclusive array of considerations to be weighed 
by the trier of fact. "The well-established 
purpose of punitive damages is to inflict 
punishment and to serve as an example and a 
deterrent to similar conduct." Call v. Heard, 925 
S.W.2d 840, 849 (Mo. banc 1996). 

 

[237]    

The trial court did not make extensive findings 
on the record in its analysis of the factors set 
forth above. It did mention three: 1) GE's and 
Rasse's relationship with each other; 2) that 
Rasse was adequately compensated for his 
damages; and 3) that "jurors throw millions 

away all of the time that doesn't belong to them, 
but I think that's entirely wrong." By submitting 
and upholding an award of punitive damages, 
the court never determined that GE's conduct 
was not outrageous. 

 

[238]    

The relationship between the parties can be a 
mitigating or aggravating circumstance to be 
considered. In Moore, a generally positive 
business relationship between the plaintiff and 
defendant was noted as a mitigating factor when 
weighing and reducing the degree of harm done. 
Moore, 892 S.W.2d at 714-15. In our case, the 
contentious and bitter relationship would not 
mitigate the harm done. In fact, it would be an 
aggravating circumstance. 

 

[239]    

The next factor considered on the record is that 
Rasse was already adequately compensated by 
the damage awards. Punitive damages are levied 
for the purpose of punishment and deterrence, 
not compensation, and "need not bear any 
particular relation to the amount of 
compensatory damages." Carpenter v. Chrysler 
Corp., 853 S.W.2d 346, 366 (Mo.App. E.D. 
1993). "There is no fixed relationship or magic 
formula between the amount of punitive 
damages awarded and the amount of actual 
damages awarded." Boyer v. Grandview Manor 
Care Ctr., Inc., 759 S.W.2d 230, 235 (Mo.App. 
W.D. 1988). Instead it is the relationship 
between the degree of malice proved and the 
amount of punitive damages awarded. Id. 
Indeed, awards have been approved involving a 
bigger ratio between actual and punitive 
damages. See Holcroft v. Mo.-Kan.-Tex. R.R. 
Co., 607 S.W.2d 158 (Mo.App. W.D. 1980) 
($75,000 punitive damages and $1 
compensatory where defendant stated in a 
service letter a false reason for plaintiff's 
discharge); Boyer, 759 S.W.2d 230 ($300,000 
punitive award and $340 compensatory damages 
involving tortious interference with a physician-
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patient relationship with a nursing home 
resident); and TXO Prod. Corp. v. Alliance Res. 
Corp., 509 U.S. 443, 113 S.Ct. 2711, 125 
L.Ed.2d 366 (1993) ($10,000,000 in punitive 
damages and $19,000 compensatory damages). 

 

[240]    

The last factor specifically mentioned by the 
trial court in its decision to remit damages was 
that "jurors throw millions away all of the time 
that doesn't belong to them, but I think that's 
entirely wrong." We will not try to interpret 
what appears to be a personal opinion on jury 
tendencies. Suffice it to say the comment is not 
particularly helpful in our analysis of the case at 
hand. 

 

[241]    

First and foremost, it is in the province of a jury 
of citizens to determine the amount of punitive 
damages. Their collective judgment and 
common sense should be given great deference. 
"Once the trial court decides the issue of 
punitive damages should be submitted to the 
jury, the matter becomes purely and peculiarly 
one for the jury, and is not reversible absent a 
clear showing of abuse of discretion." DeLong 
v. Hilltop Lincoln-Mercury, Inc., 812 S.W.2d 
834, 841 (Mo.App. E.D. 1991). 

 

[242]    

Both the trial court and the appellate court 
review punitive damages awarded by juries to 
ensure there was no abuse of discretion. Barnett, 
963 S.W.2d at 661. "[A]n abuse of discretion is 
established when the size of the punitive award 
is so disproportionate to the relevant factors that 
it reveals improper motives or a clear absence of 
the honest exercise of judgment." Id. 

 

[243]    

This judicial oversight is best illustrated by an 
example where the trial judge remitted a portion 
of the punitive damages as excessive. In Moore, 
892 S.W.2d 696, the trial judge scrutinized a 
punitive damage award of $4,200,000. In its 
post-trial analysis of the factors referred to 
earlier, the court first found that, while damage 
was sustained by the plaintiffs, the degree of 
harm inflicted was mitigated by the overall 
positive business relationship between the 
parties and that the degree of malice was 
mitigated because the plaintiffs were aware of 
rumors of the defendant's conduct and could 
have taken other actions if they so chose. Id. at 
714-15. 

 

[244]    

The trial judge then noted that the net worth of 
the defendant was $460,000 and concluded that 
the punitive damage award (which was ten times 
the net worth of the defendant) went beyond a 
sum necessary to punish and deter and reduced 
the damage to $350,000. Id. at 715. The award 
after remittitur still represented approximately 
75 percent of the defendant's net worth. 

 

[245]    

In contrast to Moore, in our case, as previously 
noted, the relationship between the parties was 
anything but positive and Rasse had no inkling 
of the false nature of the misrepresentation to 
him. These are aggravating factors. GE's net 
worth was $190,148,227. The punitive damage 
award was around one-half of one percent of 
GE's net worth. No question, it is a substantial 
award, and if levied against a defendant with 
more meager means, we would have a different 
story. The punitive damage award in Moore was 
much more punishing, in relative terms, given 
the ratio of that defendant's net worth to the 
award. We could reasonably conclude that the 
jury felt a lesser award would not have much 
effect. The jury took a reasonable, common 
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sense approach to accomplish the purpose of 
punitive damages -- to punish and deter, as it 
was instructed to do. *fn7 

 

[246]    

We think the trial court abused its discretion in 
ordering remittitur and virtually wiping out the 
jury's decision. After the jury determines the 
punitive damages that are appropriate, it is not 
for the courts to substitute their personal opinion 
for the jury's award. The trial and appellate 
courts' review is to ensure the jury's 
determination is reasonable and not an abuse of 
discretion. Barnett, 963 S.W.2d at 662. 

 

[247]    

If a constitutional issue is raised, another 
function of court review is to determine if the 
punitive award amounts to an arbitrary 
deprivation of property, thereby violating the 
Due Process Clause of the Fourteenth 
Amendment to the United States Constitution. 
Pacific Mut. Life Ins. Co. v. Haslip, 499 U.S. 1, 
18-19, 111 S.Ct. 1032, 1041-45, 113 L.Ed.2d 1 
(1991). The Due Process Clause "prohibits the 
States from imposing 'grossly excessive' 
punishments on tortfeasors." Cooper Indus., Inc. 
v. Leatherman Tool Group, Inc., 532 U.S. 424, 
434, 121 S.Ct. 1678, 1684, 149 L.Ed.2d 674 
(2001). A court of appeals uses a de novo 
standard of review when analyzing the 
constitutionality of a punitive award. Id. at 436. 
Within the framework of constitutionality, the 
jury is given considerable latitude in its 
endeavor. Honda Motor Co. v. Oberg, 512 U.S. 
415, 420, 114 S.Ct. 2331, 2334-35, 129 L.Ed.2d 
336 (1994). It is debatable whether the 
constitutionality of the punitive damage verdict 
was properly challenged in this appeal, but GE 
did mention in the argument portion of its brief 
that "the award must fall within a range that is 
acceptable under the Due Process Clause of the 
Fourteenth Amendment." *fn8 Regardless, we 
believe the award in this case falls within that 
range. 

 

[248]    

The United States Supreme Court in BMW of 
North America, Inc. v. Gore, 517 U.S. 559, 574-
75, 116 S.Ct. 1589, 1598-99, 1602, 134 L.Ed.2d 
809 (1996), 

 

[249]    

set out three guideposts for determining when a 
punitive damages award is so excessive as to 
violate a defendant's due process rights: (1) the 
degree of reprehensibility of the defendant's 
conduct, (2) whether there is a reasonable 
relationship between the punitive damages 
award and the harm that has either occurred or is 
likely to result from the defendant's conduct, and 
(3) the difference between this remedy and the 
civil or criminal penalties authorized or imposed 
in comparable cases. Barnett, 963 S.W.2d at 
662. 

 

[250]    

In applying these guides to the facts at hand, we 
believe the jury's punitive damage award was 
not grossly excessive and does not "jar one's 
constitutional sensibilities." Haslip, 499 U.S. at 
18. Considering all the circumstances 
surrounding the award, which we have earlier 
detailed, we believe the jury was reasonable in 
its approach to accomplish the purposes of 
punitive damages, and the award should not 
have been disturbed. 

 

[251]    

We find that the trial court should not have 
remitted the jury's punitive damages award by 
$975,000. The malice with which GE acted is 
made apparent by the Gann memo and GE's 
pattern of encouraging Rasse to continue 
working on the project while simultaneously 
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refusing to fully fund the loan. Furthermore, 
Rasse's investment in the project was large, 
including his time and effort. A punitive 
damages award of $25,000 is grossly inadequate 
under these circumstances, and such an award 
can hardly be considered a deterrent to a 
company with a net worth of over $190,000,000. 

 

[252]    

Rasse's Point I is granted. We reverse that part 
of the trial court's order granting a remittitur and 
remand with directions to set aside the order of 
remittitur, reinstate the verdict and enter 
judgment for Rasse for the verdict sum of 
$1,000,000. Kenton v. Hyatt Hotels Corp., 693 
S.W.2d 83, 86 (Mo. banc 1985). 

 

[253]    

Conclusion 

 

[254]    

The judgment of the trial court is affirmed, 
except 1) the damages award on Rasse's breach 
of contract claim is affirmed subject to 
remittitur, as previously set forth in GE's Point 
V, but otherwise reversed and remanded for a 
new trial; and 2) the trial court's order remitting 
the punitive damages award on Rasse's 
counterclaim is reversed and remanded with 
directions to reinstate the jury's award. 

 

  

�  

 

  

Opinion Footnotes 

 

  

�  

 

[255]    

*fn1 Instruction Number 7 was Rasse's verdict 
directing instruction on his breach of contract 
count. The instruction provides as follows: 
INSTRUCTION NO. 7 Your verdict must be for 
plaintiff Rasse if you believe: First, defendant 
GE Capital Small Business Finance Corporation 
did not provide funding for the golf course 
project according to the terms of the loan 
documents, and Second, because of such failure, 
defendant GE Capital Small Business Finance 
Corporation's contract obligations were not 
performed, and Third, plaintiff Rasse was 
thereby damaged, Unless you believe that 
plaintiff Rasse is not entitled to recover by 
reason of Instruction No. 9. * * * * * Instruction 
Number 9 provides as follows: INSTRUCTION 
NO. 9 Your verdict must be for defendant GE 
Small Business Financial Corporation if you 
believe plaintiff Rasse had not materially 
complied with the terms of the loan documents, 
unless you believe defendant GE Small Business 
Finance Corporation waived compliance with 
such terms. 

 

[256]    

*fn2 GE sent Rasse a loan acceleration notice on 
September 5, 1996, stating that Rasse was in 
default for his failure to make an interim interest 
payment in May 1996. However, GE does not 
mention Rasse's failure to make the interest 
payment as a basis for default on appeal, and the 
evidence indicated that GE was making Rasse's 
interest payments for him out of the loan 
proceeds until it decided to stop all funding, and 
there were funds available in May 1996 for GE 
to make the interest payment. 
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[257]    

*fn3 Rasse argues that the only "adverse 
changes" that would relieve GE of its obligation 
to fund the loan are changes in his financial 
condition. This argument is persuasive. GE's 
loan agreement only refers to "[n]o material 
adverse change . . . in the financial conditions," 
and the SBA authorization refers to "no 
unremedied adverse change . . . in the financial 
or any other condition of Borrower, which 
would warrant withholding or not making any . . 
. disbursement." (Emphasis added.) No part of 
either agreement refers to any adverse changes 
in the project itself. Nonetheless, we will address 
all of GE's claims concerning "adverse changes." 

 

[258]    

*fn4 In June 1996, Rasse attempted to have GE 
disburse more funds, which GE refused to do on 
the basis that the adverse changes were not 
remedied and GE had not yet determined the 
cost overruns involved in completing the golf 
course. In July 1996, Rasse informed GE that he 
could no longer work with GE on the loan, and 
he demanded that GE pay him $2,500,000 in 
cash, release the deed on the land pledged as 
collateral, and forgive the money that GE had 
already disbursed to him. 

 

[259]    

*fn5 GE did make a timely and specific 
objection when Rasse offered his opinion as to 
value, on the grounds that it did not represent the 
present value of the property, it used an 
improper capitalization method, and Rasse was 
not competent to testify regarding value. 

 

[260]    

*fn6 Rasse did not provide any evidence of how 
long it would take to sell the "phase two" lots. 
Jack Blaylock, testifying on behalf of GE, 

testified that it would take 15 to 20 years to sell 
the lots. 

 

[261]    

*fn7 The jury was instructed as follows: 
INSTRUCTION NO. 17 In addition to any 
compensatory damages you assessed in Verdict 
B, you may assess an additional amount as 
punitive damages in such sum as you believe 
will serve to punish Defendant GE Capital Small 
Business Finance Corporation for the conduct 
for which you found that Defendant GE Capital 
Small Business Finance Corporation is liable for 
punitive damages and will serve to deter 
Defendant GE Capital Small Business Finance 
Corporation and others from like conduct. 

 

[262]    

*fn8 The parties on appeal provide no analysis 
of this aspect of the court's review of the 
punitive award. 

 

�  
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